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Defining and Implementing “Fair”: Best Practices for Analyzing Your Fair      
Lending Program in 2021 
By: Katelyn Hollier 
 

 With each new administration comes shifts in regulatory focus and concern. As regulatory agencies begin 

to develop their new enforcement focus, financial institutions must proactively consider where their risk profile is 

most vulnerable. Having an adaptive fair lending program that truly identifies both strengths and risk mitigants, as 

well as potential higher risk areas and areas for growth and improvement, will be crucial in communicating effec-

tiveness to regulators and establishing customer confidence. 

 

 An effective fair lending program establishes a culture of nondiscrimination and includes policies, proce-

dures, and risk assessments that evolve with the nature of financial institutions’ products and services. Financial 

institutions should establish a robust program that includes exception monitoring, secondary review, training, and 

consumer complaint monitoring, and the program should be commensurate with your institution’s risk profile. 

 

 As the new administration begins its implementation of administrative enforcement in consumer protec-

tion, it’s expected that in 2021, a focus on fair lending will remain a high priority of regulators. Performing reviews 

that are critical of fair lending policies and programs in place will be a crucial foundation for Banks’ effective fair 

lending practices.  The following recently-implemented or proposed pieces of regulation will need to be monitored 

for inclusion in risk assessments, policies, and any internal and external reviews or analysis if and when they be-

come regulation. 

 

 In October 2020, the U.S. Department of Housing and Urban Development implemented the disparate im-

pact standard final rule, which allows for liability to be established based on a policy’s or practice’s discriminatory 

effect, even if the practice wasn’t motivated by a discriminatory intent. Financial institutions should assess wheth-

er the lending decision policies and procedures in place might result in any effect that could be interpreted as dis-

criminatory and take prompt action to implement mitigants. 

 

 In January, H.R. 166, Fair Lending for All Act, was introduced. This bill will add sexual orientation, gender iden-

tity, and an applicant’s location as classes protected against discrimination. If passed, fair lending programs will need 

to consider and implement additional analysis for these protected classes when performing an annual fair lending 

risk assessment. 

 



 

 Another item of note is the CFPB’s proposed small business data collection rule issued September 1, 

2021.  This rule will require financial institutions to report information on any application for credit made my 

women-owner, minority-owned, and small businesses.  The CFPB is considering proposing that this would include 

term loans, lines of credit, and business credit cards.  This rule will increase all financial institution’s fair lending 

monitoring responsibility by providing a fair lending profile for those applications.  This would allow loans to be 

subject to more scrutiny in analyses performed for potential disparities or redlining concerns, as well as any oth-

er type of discriminatory practice.   

 

 Additional recently released guidance from the FDIC provides beneficial tools to help financial institutions 

determine applicable areas of focus when performing the annual fair lending risk assessment. On February 23, 

the FDIC released five technical assistance videos for financial institutions regarding fair lending oversight. In ad-

dition, on March 1 the agency expanded its Consumer Compliance Examination Manual and Fair Lending Scope 

and Conclusions Memo. The manual includes additional information regarding examiners’ scoping process. The 

memo now includes the five total sections but indicates which sections examiners complete based on each finan-

cial institution’s identified inherent fair lending risk. 

 

 Understanding and implementing consideration of fair lending changes in a relevant, time-conscious man-

ner will be key to a successful and intentional fair lending compliance program going forward.  BKD provides fair 

lending solutions from experienced professionals in consumer, mortgage, small business, and credit card analysis. 
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 In today's innovative financial industry, banking organizations have greatly expanded the scope of their activi-

ties and face an ever-changing and increasingly complex regulatory environment. Furthermore, the COVID-19 crisis 

has revealed several high-profile compliance breakdowns leading to an increased emphasis on consumer protection. 

In recent months, the federal and state regulatory agencies, legislators, and the general public have increasingly scru-

tinized consumer and small business banking customer practices and regulatory compliance performance like never 

before. Now, we’re seeing a heightened risk of compliance failure that results in litigation, financial penalties, regula-

tory constraints and reputational damage that can strategically affect an organization. 

 A recent study conducted by financial consultancy firm Duff & Phelps shows that many financial institutions 

have been affected by recent changes in the regulatory landscape and its impact on their business: 

 62% of respondents stated that COVID-19 restrictions have had an impact on their financial institution’s risk 

 19% said that compliance is their financial institution’s greatest risk 

 15% believe that the current U.S. administration will bring a stricter approach to regulation and enforcement 

 Governance, risk, and effective regulatory compliance controls are critical functions of successful banks and 

financial services firms. Financial services organizations are always heavily regulated, often by multiple supervising 

agencies, to ensure consumer protection, transparent business dealings, and ethical conduct in the marketplace. 

Federal and state regulators constantly demand robust compliance departments, comprised of substantive policies 

and procedures, routine internal auditing, third-party due diligence, fraud monitoring and identification, and a host 

of other best business practices.  

 Risk Management Solutions Group (RMSG) is a wholly-owned subsidiary of Bankers Healthcare Group (BHG). 

Across the industry, BHG is known for creating one of the largest community bank loan and product networks in the 

country.  

 “BHG is constantly looking for new and innovative ways to serve our clients, and RMSG will play a key role in the success 

of our banks beyond building their loan portfolios,” said Meghan Crawford, President of Institutional Sales at BHG. “RMSG is setting 

the standard across the industry, offering top consulting firm talent with the speed, precision, and affordability that today’s community 

banks require to stay ahead of regulatory changes.”  

 RMSG’s compliance consulting team is well-qualified to assist financial institutions of all sizes in addressing 

these challenges and staying abreast of changing regulatory requirements, expectations and industry practices.  

How RMSG Helps Community Banks Navigate Today’s                                                   
Evolving Regulatory Landscape                                                                                                
By: Matt Ondus 



Its team of advisors includes subject matter experts from both private and public sectors, with a combined 500+ 

years of industry experience working as commissioned examiners at all major supervising agencies. This includes 

the Consumer Financial Protection Bureau (CFPB), Office of the Comptroller of the Currency (OCC), Office of 

Thrift Supervision (OTS), Federal Deposit Insurance Corporation (FDIC), and Federal Reserve Board (FRB). 

 RMSG understands that banks require special attention and customized programs to meet their unique 

regulatory demands. Its highly qualified and experienced professionals provide a full range of regulatory compli-

ance risk management services. RMSG doesn’t sell generic products or "one-size fits all" solutions. Instead, the 

company offers practical regulatory compliance advice and solutions that are tailored to each client's individual 

business needs. With technology changing the way companies do business, some of RMSG’s clients offer non-

traditional products or require multi-layered and innovative regulatory compliance consulting.  

“Our team of advisors have built their careers in this field and are passionate about bringing their wealth of knowledge 

to banks across the country—whether they have regulatory experts on staff or not.” - Matthew Ondus, Chief Executive 

Officer, RMSG   

 RMSG is a business-oriented regulatory compliance consultancy. They’re able to bring the right skills and 

resources for your specific needs. Whether your needs relate generally to consumer compliance or are more 

specific to certain compliance areas—such as Community Reinvestment Act (CRA) Performance, Fair Lending, 

Bank Secrecy Act and Anti-Money Laundering (BSA/AML), etc.—RMSG has the right people on staff with the 

right experience. RMSG’s team of advisors also includes specialists with deep industry experience in specific 

banking areas, such as mortgage lending, credit card, commercial banking, and more, resulting in minimal start-

up time. Whatever your organization’s compliance needs are, RMSG can devise a tailored solution to meet the 

complexity of your company’s concerns while satisfying regulatory requirements. 

Here are some examples of the type of services RMSG provides:     

Risk Profiling and Evaluation of Your Institution’s Compliance Management System 

 RMSG will conduct a risk assessment related to regulatory compliance. The primary objective is to provide 

a general assessment of the overall quantity of compliance risk and quality of compliance risk management. The 

team will conduct this evaluation in a similar manner as your respective supervising agencies would. Typically, 

this review is conducted first to establish a baseline of compliance, thus assisting with appropriate scheduling 

from a risk perspective for ongoing reviews.  

 RMSG will evaluate each component of the compliance management system focusing on written policies 

and procedures, regulatory compliance monitoring, employee training programs, and Board and senior manage-

ment reporting. In addition to evaluating the formal compliance system, the aforementioned lending and deposit 

reviews serve to assess the bank’s current technical performance with regard to actual utilization of the designed 

compliance management system.  



AUTHOR:  Matt Ondus, Enterprise Compliance 
Risk Officer 

Bankers Healthcare Group  

866.449.1092; mondus@riskmsg.com 

CONTACT: To learn more about BHG, contact                                                                        
Courtney Calderwood, SVP, Institutional Relationships, 
Courtney@bhg-inc.com. 

 At the conclusion of onsite work, RMSG will extrapolate the high risks in the industry, as well as your insti-

tution-specific areas requiring management’s attention. In addition, they will be well-positioned to provide man-

agement with an objective assessment of compliance administration and to make recommendations designed to 

strengthen your institution’s compliance program. 

Fair Lending Program Review and Risk Assessment 

 In the recent years, the number of fair lending violations across the country has steadily increased and re-

opened certain risk areas, such as redlining. RMSG’s team will conduct a risk assessment designed to help deter-

mine the focus and size of the Bank’s fair lending/non-discrimination analysis. When conducting this risk assess-

ment, RMSG will follow the most current guidelines similar to those used by the federal regulatory agencies and 

help your institutions to appropriately address the following fair lending risk areas:  

Products and Services Offered 

Pricing and Risk-Based Pricing 

Advertisement, including social media 

Underwriting Standards 

Loan Officer Compensation Practices 

Loan Officer Decision Making Practices 

The Board of Directors and Senior Management Oversight  

Policies and Procedures 

Exception Reports and Secondary Reviews of Declined Loans 

Prior Audits or Regulatory Examinations Reports 

CRA Performance Evaluations 

Demographic Characteristics of the CRA Assessment Area including Branch Distribution 

mailto:mondus@riskmsg.com


 The Currency and Foreign Transaction Reporting Act, commonly known as the Bank Secrecy Act (BSA), 

was passed in 1970, and established requirements for record keeping and reporting by certain entities. It was 

primarily designed to help identify the source, volume, and movement of currency and other monetary instru-

ments transmitted into or out of the United States. The statute required banks to file currency reports with the 

US Treasury identifying persons conducting transactions and maintaining a paper trail. The Money Laundering 

Control Act of 1986 was enacted to preclude circumvention of the BSA requirements by imposing criminal liabil-

ity on a person or financial institution that knowingly assisted in the laundering of money or that structured 

transactions to avoid reporting. As a result of this statute, banks established and maintained procedures to en-

sure and monitor compliance with the reporting and record-keeping requirements of the BSA. Congress passed 

the Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct Ter-

rorism Act of 2001, commonly known as the USA Patriot Act, in response to the September 11, 2001 terrorist 

attacks. The USA Patriot Act augmented the existing BSA framework by strengthening customer identification 

procedures, among other things. Under the USA Patriot Act, all banks were required to have a Customer Identi-

fication Program appropriate for the size and type of business of the bank. The purpose of the Customer Identi-

fication Program is to enable the bank to form a reasonable belief that it knows the true identity of each cus-

tomer. A customer is broadly defined as “an individual, corporation, partnership, trust, estate, or other entity 

recognized as a legal person who opens a new account.” At a minimum, banks are required to obtain the name, 

date of birth for individuals, address, and identification number for the customer that must be verified within a 

reasonable period of time after the account is opened. Further, banks are required to have customer due dili-

gence policies, procedures, and processes for obtaining customer information to enable the bank to predict 

with relative certainty the types of transactions in which a customer is likely to engage.  

 In 2016, the Financial Crimes Enforcement Network (FinCEN) published Customer Due Diligence Require-

ments for financial institutions, expanding the Customer Identification Programs of banks to collect the beneficial 

ownership information for legal entity customers. The FinCEN regulation requires banks to collect information on 

individuals who hold, directly or indirectly, 25% or more of the equity interest in a legal entity customer as well 

as on individuals who have managerial control of a legal entity customer. It has been a major burden for banks to 

collect such information since there is no central repository of information on control or ownership of legal enti-

ties.  

Corporate Transparency Act Expands Anti-Money Laundering                       

Burden Beyond Banks to Business Customers (Part 2) 

By: Craig Landrum 



The beneficial ownership information that will be filed with FinCEN will not be publicly available, but will 

be made available to law enforcement agencies and, with the consent of a reporting company, a financial insti-

tution, in order to allow it to meet its customer due diligence requirements.  

 

Fortunately, with respect to potential to be a reporting companies, there is a wide range of exclusions 

from the reporting requirements, including public companies as well as companies that meet the following cri-

teria: (1) have more than 20 full-time employees, (2) report more than $5 million in yearly revenue to the Inter-

nal Revenue Service, and (3) have an operating presence at a fiscal office within the United States.  

 

This and other exceptions will be discussed in the next installment. 

For a number of years, there have been attempts to create a database of beneficial ownership infor-

mation within FinCEN, which would lessen the current pressure on financial institutions to collect beneficial 

ownership information. The Corporate Transparency Act (the Act), which was enacted as part of the National 

Defense Authorization Act, will shift some of the collection burden from banks to reporting companies. Regula-

tions are due by January 1, 2022.  

 

The beneficial ownership requirements for legal entity customers to be collected by banks is set forth in 

31 CFR §1010.230. The Act, upon effectiveness of the regulation, will require newly formed and, eventually, 

after a two-year implementation period, existing US corporations, limited liability companies and other similar 

entities, and non-US companies registered to do business in the US to file annual reports with FinCEN disclosing 

certain identifying information regarding the reporting company’s beneficial owners. The report must contain 

each entity’s beneficial owner’s or owners’ full legal name, date of birth, current residential or business street 

address, and unique identifying number from an acceptable identification document. A beneficial owner is de-

fined as “an individual who owns 25% or more of the ownership interest of a company and/or who exercises 

substantial control over a company.” There can be more than one beneficial owner and, where there are layers 

of entity ownership, each layer must be examined and the ultimate beneficial owner determined in accordance 

with the current requirements of 31 CFR §1010.230.  

CONTACT AUTHOR: Craig Landrum, Partner  
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2020?  Yes, 2020.  With the bizarre nature of last year, it is easy to overlook some of the year’s significance.  One is 
that 2020 was a Decennial Census year, with the population of the U.S. recounted.  It is never too early to think 
about this as there will likely be changes that will affect those involved in, or responsible for, CRA and/or fair lend-
ing analytical work. 

The FFIEC is now using the American Community Service (ACS) for information no longer collected with the Cen-
sus.  The FFIEC policy indicates that data will be updated on a 5-year basis.  That means this data will also be chang-
ing soon as well. 

The new Census and ACS will bring with it a number of key changes, and potentially (at some point) invalidate re-
cent analysis, or for those in compliance management, key assumptions, presumptions, and measurements con-
cerning an institution’s performance. 

Why This Matters 

This is true for (2) reasons: First, critical demographic measures will potentially change.  This is true at the market 
or assessment area level as well as at the census tract level.  Second, the actual configuration of the geographies 
(specifically census tracts) may change also.  Particularly in areas that have experienced a great deal of population 
change, census tracts can be realigned and reconfigured in the Decennial Census. 

What This May Mean To You 

We noted that with the release of the 2010 Census, many institutions were caught unaware of tract boundary 
changes and shifting demographics within their market areas.  A key point to remember is that tract compositions 
can change simply by different boundaries, even if the population in the area overall has not changed.  This means 
changes from a tract not being majority-minority to being majority-minority.  The opposite is also true.  It is often 
the case, however, that demographics can shift significantly.  This can affect the distribution of lending proportions 
by tract racial designations, as well as the appearance of the assessment area delineation with respect to critical 
geographies. 

What Will Your Assessment Area Delineation Look Like With New Data? 

Taking seriously the old adage “a picture is worth a 1,000 words” is a prudent step with regard to assessment area 
delineation.  Evaluating how assessment area boundaries are drawn in relation to critical geographies is an im-
portant self-evaluation step and one that will be used in the course of a regulatory examination.  This should be 
part of every institution’s assessment of redlining risk.  In other words, what areas are included, what areas are ex-
cluded, or the racial composition now may now be different than when it was first defined; and if so, how much 
does it change the “picture”. 

It is further important to understand what the institution’s lending distributions are both inside and outside of the 
assessment area, by these same metrics. 

 

Important CRA & Redlining Update:  It’s Time to Think About 2020 
By: Premier Insights Team 



Don’t Be Trapped By Complacency 

Redlining analyses typically involve comparisons of an institution’s lending data to peer data to assess perfor-
mance.  One may assume that, if an area changes in terms of tract boundaries or demographic shifts, it should affect 
all lenders in proportion and should make little difference in terms of peer comparisons, thus, not creating an is-
sue.  While there is some merit to this and it is a sensical observation, this is not always the case. 

As an example, a bank may be located in a section of a large MSA and but has its business concentrated in a few are-
as via the proximity of their locations.  The distribution of their lending may not have changed at all with no signifi-
cant shifts in demographics within the areas where they have their penetration.  Nothing has changed at all for them. 

Now, consider other portions of this MSA where the majority of lenders have their lending concentrations.  Suppose 
a number of these tracts change from being majority-white to majority-minority, and their lending distributions have 
not changed or changed very little. 

In this example, the result will be an increase in penetration in critical geographies for peers but with no correspond-
ing increase for the institution.  Just based on the data changes, the institution would now be lagging peers, even 
though lending for them or the peer group had not changed at all. 

What Can Be Done Now? 

The first step has already been taken by reading this article – being aware.  Couple awareness with preparedness and 
begin to consider possible upcoming changes and their impact. 

One possible indicator to look for is potential “transition tracts”.  These are tracts that are in areas where there are 
population changes, and tracts in the area may be close to the threshold in terms of their racial designation.  Such 
tracts in changing areas can easily “flip” from one designation to another. 

Likewise, areas in which there has been significant population change are something to bear in mind, even if the de-
mographic compositions seem not to have changed much.  These areas have the potential for tract realignments that 
can significantly change the compositions as well by the boundary changes. 

 

Will There Be Changes With New Data? 

It is vital to understand that the institution’s risk profile can change rather dramatically with demographic shifts 

and/or tract realignment.  It is not uncommon for new tracts to be created, for tracts to be removed, or tracts to be 

combined into other tracts.  This means that the “picture” of your assessment, in terms of how it is drawn relative 

to the racial composition of the area or lending in and outside of these areas, can literally change overnight.  This is 

in addition to the updates that will be done based on the ACS.  As indicated earlier, many lenders are often caught 

unaware as to as to how such changes can alter their redlining risk profile.  

Specifics for Mississippi Lenders 

Mississippi’s population actually declined between 2010 – 2020 by .2% according to 2020 Decennial Census fig-
ures.  The proportion of the population that is minority increased, with only 56% of the population of the state 
white-alone.  Despite the population decline, however, there was a significant realignment of Census tracts in 
the State based on data from the Census Bureau. 



As noted earlier in this article, these are 
very significant considerations going for-
ward for lenders.   

These are changes just in Mississippi, which 
currently has stagnant population 
growth.  Many banks in Mississippi have 
branches in other states, many of which are in 
dynamic markets that have experienced rapid 
change.  It is prudent to get ahead of the im-
pact of such changes as opposed to having 
them pointed out in a fair lending examination 
or when it is too late. 

Finally, it may go without saying but it should be stressed that the agencies expect institutions to keep up 
with changes and prepare and adjust accordingly.  It is never too early to begin planning. 

For example, in 2010 there were a total of 661 tracts in the state.  With 
the 2020 Census, there are now 878 total tracts.  The map to the right 
graphically shows these changes across the state with 2010 tracts in 
shown in blue and the 2020 tracts in red.  These will undoubtedly 
change the demographics of these tracts as well, and even those that 
did not realign may also possibly present demographic changes. 
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