
April 2020 

 

 

 

ABA staff analysis does not provide, nor is it intended to substitute for, professional legal advice. 

© 2020 American Bankers Association, Washington D.C. All rights reserved. This is for use by ABA Member 
Banks only for their educational and reference purposes. All other use, distribution, reproduction, or public display is 
strictly prohibited. Please contact 1-800-BANKERS for order inquiries. 

 

 

1 

ABA Staff Analysis©: 
Department of Labor’s Temporary Rule Implementing the “Families First 

Coronavirus Response Act” (Pub. L. No. 116-127)  
April 2020 

 
On April 1, 2020, the U.S. Department of Labor (DOL) released a temporary rule (the Rule) to implement 
the “Families First Coronavirus Response Act” (FFCRA) which provides for paid leave for employees (of 
employers with fewer than 500 employees) who must quarantine due to the coronavirus or are caring for 
a sick family member or child out of school. The rule is a “temporary rule” because the paid leave 
provisions expire on December 31, 2020. DOL is not expected to issue any additional, subsequent rule to 
implement the FFCRA, but is expected to issue implementation aides. 
 
The FFCRA represents a significant expansion of existing protections afforded to employees who take 
leave to care for a sick family member. The Rule tracks the FFCRA’s leave provisions, which are 
contained in two divisions of the bill, titled the “Public Health Emergency Leave Act” and the “Emergency 
Paid Sick Leave Act.” The key aspects of these two divisions and DOL’s implementing regulations are 
summarized below. 
 
Of note to smaller community banks, the FFCRA grants the Secretary authority to exempt small 
businesses with fewer than 50 employees from the provision granting paid family and medical leave and, 
under certain circumstances, from the provision granting two weeks of paid sick leave when the 
imposition of the requirements in those provisions “would jeopardize the viability of the business as a 
going concern.” In feedback provided to DOL, ABA and other industry representatives asked the 
Department to provide a simple, streamlined process for a community bank or other small business to 
qualify for this exemption. The Rule provides small business may deny an employee’s leave request if, 
among other reasons, providing the leave “would entail a substantial risk to the financial health or 
operational capabilities of the business because of their specialized skills, knowledge of the business, or 
responsibilities. This standard would appear to permit a bank with fewer than 50 employees to deny a 
request for paid leave to an employee whose work is needed to keep an operational component or line of 
business of the bank open. 
 

Summary of Leave Provisions in DOL’s Temporary Rule Implementing 
the “Families First Coronavirus Response Act” 

 
These provisions are effective through December 31, 2020. 

 
The paid leave provisions apply only to employees of employers with fewer than 500 employees (29 
C.F.R. § 826.40(a)(1)). Employer must count all full-time and part-time employees employed within the 
United States at the time the employee would take the leave. Every part-time employee is counted as if 
he or she were a full-time employee. 
 
“Emergency FMLA Expansion Act” (Emergency FMLA Leave) (Section 3101 et seq. of FFCRA) 
This provision amends the Family and Medical Leave Act (FMLA) to provide employees of employers with 
fewer than 500 employees, who have been on the job for at least 30 days, with the right to take up to 12 
weeks of job-protected leave for the following reason: 

 

https://www.dol.gov/agencies/whd/ffcra
https://www.congress.gov/bill/116th-congress/house-bill/6201
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“if the employee is unable to work (or telework) due to a need for leave to care for the son 
or daughter under 18 years of age of such employee if the school or place of care has 
been closed, or the child care provider of such son or daughter is unavailable, due to [the 
coronavirus].” 
 

An employee’s need to care for a parent or other family member does not make the employee eligible to 
take leave under this provision. 
 
The first 10 days of leave under this provision is unpaid leave, unless the employee elects to use accrued 
paid leave. The remainder of the 12 weeks of leave is leave paid at the rate of at least 2/3 of the 
employee’s regular rate of pay (with a maximum payment of $200 per day and $10,000 overall per 
employee). (Note that an employee who is eligible for both Emergency FMLA Leave and Paid Sick Leave 
would be paid for these first 10 days of FMLA Leave, as described in greater detail below.) 
 
Intersection between Emergency FMLA Leave and Regular FMLA Leave (§ 826.70) 
 
Note: The FMLA, prior to the amendments made by the FFCRA, required employers with 50 or more 
employees to provide up to 12 weeks of unpaid leave to employees who have been on the job for at least 
one year. 
 
If an employee has already taken some FMLA leave during the past 12 months, the employee may take 
up to the remaining portion of the 12 workweek leave for Expanded FMLA Leave. If an employee has 
already taken the full 12 workweeks of FMLA leave during the past 12 months, the employee may not 
take Emergency FMLA Leave. 
 
Small Business Exemption 
 
As described at the outset of this staff analysis, a small business may deny an employee’s leave request 
if, among other reasons, providing the leave “would jeopardize the viability of the business as a going 
concern.” The Rule provides that a small business may deny an employee’s leave request if any of the 
following reasons are present (§ 826.40(b)(1)): 

 
• “The leave requested . . . would result in the small business’s expenses and financial obligations 

exceeding available business revenues and cause the small business to cease operating at a 
minimal capacity; 

• “The absence of the Employee or Employees requesting leave . . . would entail a substantial risk 
to the financial health or operational capabilities of the business because of their specialized 
skills, knowledge of the business, or responsibilities; or 

• “There are not sufficient workers who are able, willing, and qualified, and who will be available at 
the time and place needed, to perform the labor or services provided by the Employee or 
Employees requesting leave . . ., and these labor or services are needed for the small business to 
operate at a minimal capacity.” 

 
This aspect of the Rule would appear to permit a bank with fewer than 50 employees to deny a request 
for paid leave to an employee whose work is needed to keep an operational component or line of 
business of the bank open. 
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“The Emergency Paid Sick Leave Act” (Section 5101 et seq. of FFCRA) 
This provision requires employers with fewer than 500 employees to provide full-time employees with two 
weeks (80 hours) of paid sick leave, for the following reasons: 

 
1. “The employee is subject to a Federal, State, or local quarantine or isolation order related to 

COVID–19. 
2. “The employee has been advised by a health care provider to self-quarantine due to 

concerns related to COVID–19. 
3. “The employee is experiencing symptoms of COVID–19 and seeking a medical diagnosis.” 

 
a. For employees in the above three categories, the employer must pay the employee 

the greater of (i) the employee’s regular rate of pay; (ii) federal minimum wage; or (iii) 
applicable State or local minimum wage, up to a maximum of $511 per day and 
$5,110 in the aggregate, for each employee. 
 

4. The employee is caring for an individual who is subject to a self-quarantine order or advised 
to self-quarantine. 

5. The employee is caring for his or her son or daughter if that child’s school or place of care 
has been closed, or the child care provider of the child is unavailable, due to COVID–19 
precautions. 

6. The employee is experiencing any other substantially similar condition specified by the 
Secretary of Health and Human Services. 

 
a. For employees in the above categories 4-6, the employer must pay the employee 2/3 

of the greater of (i) the employee’s regular rate of pay; (ii) federal minimum wage; or 
(iii) applicable State or local minimum wage, up to a maximum of$200 per day and 
$2,000 in the aggregate. 

 
Part-time employees are entitled to the typical number of hours they work in a typical two-week period. 
This paid sick leave is available to an employee even if the employer already gave the employee paid 
sick leave, prior to April 1, 2020, for a reason identified in the Emergency Paid Sick Leave Act. 

 
Small Business Exemption 
 
The FFCRA grants the Secretary of Labor the authority to exempt small businesses with fewer than 50 
employees from the requirement to provide paid sick time to an employee who seeks the leave to care for 
a child whose school is closed or child care provider is unavailable, due to the coronavirus, if the 
imposition of this requirement “would jeopardize the viability of the business as a going concern.” (Note 
that the class of employees for whom the employer may deny the leave request is narrower than the 
class of employees who are eligible for Paid Sick Leave.) 
 
The Rule provides that a small business may deny such an employee’s leave request if any of the 
following reasons are present (§ 826.40(b)(1)): 

 
• “The leave requested . . . would result in the small business’s expenses and financial obligations 

exceeding available business revenues and cause the small business to cease operating at a 
minimal capacity; 
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• “The absence of the Employee or Employees requesting leave . . . would entail a substantial risk 
to the financial health or operational capabilities of the business because of their specialized 
skills, knowledge of the business, or responsibilities; or 

• “There are not sufficient workers who are able, willing, and qualified, and who will be available at 
the time and place needed, to perform the labor or services provided by the Employee or 
Employees requesting leave . . ., and these labor or services are needed for the small business to 
operate at a minimal capacity.” 

 
Interplay Between Public Health Emergency Leave and Emergency Paid Sick Leave 

 
Under the FFCRA, an employee who is home with a child because the child’s school or place of care is 
closed or child care provider is unavailable may be eligible, under the FFCRA, for both Emergencvy 
FMLA Leave and Paid Sick Leave. The Emergency FMLA Leave provision in the FFCRA provides that 
the first 10 days of leave is unpaid leave, and the remainder of the 12 weeks of leave is paid at the rate of 
2/3 of the employee’s regular rate of pay. The Paid Sick Leave provision provides for two weeks of paid 
sick leave. In the Rule, DOL sought to harmonize these two provisions. For an employee who is eligible 
for both types of leave, the first two weeks of leave (up to 80 hours) may be paid under the Paid Sick 
Leave provision. The subsequent weeks are paid under the Emergency FMLA Leave (§ 826.60(a)(2)). 
 
Telework/Flexible Work Schedules 

 
The FFCRA and the Rule are clear that an employee who can telework is not eligible for Emergency 
FMLA Leave or Paid Sick Leave requested to care for a child. However, the employer and employee may 
agree that the employee may take the leave intermittently, and in any agreed increment of time, if the 
employee can telework only for part of the workday (§ 826.50(c)). 
 
More broadly, the Rule provides employers with the latitude to work out flexible work arrangements with 
employees, in order to minimize the amount of Paid FMLA Leave or Paid Sick Leave the employee needs 
to take. The preamble to the Rule states that “these regulations encourage employers and employees to 
implement highly flexible telework arrangements that allow employees to perform work, potentially at 
unconventional times . . . .”  
 
Tax Credit for Paid Leave (Section 7001 et seq.) 
 
The bill provides that an employer may take a credit against payroll taxes of 100% of the wages paid 
under the Emergency FMLA Leave provision and under the Paid Sick Leave Provision. The amount of the 
credit is limited to the maximum pay provided by those provisions — i.e., $200 per day per employee for 
wages paid under the Emergency FMLA Leave provision and $511 per day per employee for wages paid 
under the Paid Sick Leave provision ($200 per employee per day in the case of an employee caring for a 
family member). 
 
The Internal Revenue Service issued guidance on claiming the tax credit. Of note, the credit may be 
claimed only for costs of providing paid leave under the FFCRA starting on April 1, 2020. In addition, the 
guidance states (in FAQ #44) that, if the employee’s leave request is to care for a child older than 14 
years of age, the employee should provide a statement that “special circumstances exist requiring the 
employee to provide care.” This suggests that the IRS believes that the Emergency FMLA Leave 
available for an employee to care for a child is limited to employees who are caring for a child 14 years of 

https://www.irs.gov/newsroom/covid-19-related-tax-credits-for-required-paid-leave-provided-by-small-and-midsize-businesses-faqs
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age or younger (unless caring for a child older than 14 with special needs), even though, under the 
FFCRA, Emergency FMLA Leave is available to care for a child under 18 years of age or younger. The 
FFCRA’s Paid Sick Leave provision is silent on age. 

 
 

Questions? Contact ABA’s Jonathan Thessin for more information. 
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